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RYAN, Judge
11 St ephen and Sharon Schmtz and Dani el and Cynt hi a Aston

were nei ghbors. The Schmitzes came to believe that M. Aston
had nol ested their daughter. They told several neighbors, who
had children about the sane age as their daughter, that they
suspected that M. Aston had nolested their daughter. The
Ast ons subsequently sued for defamation, intentional infliction
of enotional distress, and false l|ight invasion of privacy.
After trial, a jury awarded the Astons nearly two mllion
doll ars in damages. Through various post-trial rulings, the
trial court reduced the anopunt of the award to about $500, 000.
Bot h si des appeal ed.

12 The Schmitzes appeal fromthe trial court’s judgnent
on jury verdicts against them in the anounts of $250,000 for
enoti onal distress and $25 nom nal danmages for defamation. They
argue that the defamation clai mshould never have been subm tted
to the jury because the trial court found that their statenents
were conditionally privileged and the Astons did not prove that
the Schm tzes abused the privilege. The Schmtzes al so contend

that the court erred in failing to vacate the $250, 000 punitive



danmage award against Ms. Schmtz individually. The Astons
cross-appeal fromthe trial court’s judgnments as a matter of |aw
whi ch vacated the jury' s awards of $900,000 for intentional
infliction of enotional distress damges, $100,000 general
damages for defamation, and $250,000 punitive damges agai nst
M. Schmtz. The Astons also cross-appeal from the trial
court’s directed verdict of their false light invasion of
privacy claim

13 We conclude that the trial court should not have
applied a conditional privilege to the defamatory statenments the
Schmtzes nmade to their neighbors. Thus, we reject the
Schm tzes’ claimthat the court erred in submtting the Astons’
defamation claim to the jury. Also, with respect to the
defamation claim we hold that the trial court erred in vacating
the jury’'s award of general danmages. We also hold that the
trial court erred in vacating the jury's award on the Astons’
claim for intentional infliction of enotional di stress.
I nstead, the court should have ordered a remttitur. We affirm
the trial court’s directed verdict on the Astons’ claim for
fal se light invasion of privacy, but for a different reason than
primarily relied upon by the trial court. W further hold that
sufficient evidence supports the award of punitive damages

against Ms. Schmtz, but we remand for the trial court to



consider a remttitur. Finally, we affirmthe trial court’s
order vacating the punitive damges against M. Schmtz.
Therefore, we affirmin part, reverse in part, and remand for
further proceedings.?
| . BACKGROUND
A. Factual History?

14 The Schm tzes and the Astons were backyard nei ghbors
in Scottsdale. The Schmtzes have three children, Lauren, Liza,
and M chael. The Astons have a daughter, Jillian. Because of
their closeness in age, Jillian and Liza were friends. 1In the
fall of 1992, when both girls were five years old, Ms. Schmtz
and Mrs. Aston noticed changes in their children’ s behavior.
Jillian was reluctant to play at Liza’ s house; Liza had begun to
mast ur bat e and beconme argunmentative with famly and friends.

15 In early February 1993, Ms. Aston telephoned Ms.
Schm tz and expressed concerns that the girls had engaged in

sexual play while together at the Aston home. Over the course

1We address the remaining issues raised by the parties on
appeal by separate unpublished decision filed this date because
they are not relevant to our analysis in this opinion. See Fenn
v. Fenn, 174 Ariz. 84, 85, 847 P.2d 129, 130 (App. 1993).

2We are required to view the evidence in the |ight nost
favorable to the Astons. See McFarlin v. Hall, 127 Ariz. 220,

224, 619 P.2d 729, 733 (1980).



of a few conversations, Ms. Aston told Ms. Schmtz that
Jillian had said that the girls were kissing and playing “bumto
buni and “pee to pee.” Wen Ms. Schnitz asked Liza where she
had | earned these ganes, Liza becane agitated and gave vari ous
responses, including that she had | earned themfromher sister’s
friend while at the park.

16 On February 10, 1993, Ms. Schmitz took Liza to see her

pediatrician, Dr. Ziltzer. Ms. Schmtz gave the doctor Liza's
medi cal history and said that she suspected that Liza had been
sexual |y abused. Ms. Schmtz explained that Liza had been
sexually acting out, but that these activities only occurred
with her friend Jillian. She told Dr. Zltzer that she
suspected Jillian’s father, Dan Aston, m ght be the perpetrator
because he had babysat the two girls al one several tinmes and on
one of these occasions he had bought Liza a tee-shirt and had
gi ven her a dollar

M7 Dr. Ziltzer asked Liza whether anyone had touched her

in her private area, and Liza said *“no. Li za’ s physi cal
exam nation indicated that there was sone redness in the vagi nal
area, but there was no evidence of trauma to the genital area,
infections, or sexually transmtted diseases. Al t hough the
findings were inconclusive, Dr. Ziltzer reported that Liza's

physi cal exam nation coul d be consistent with the suspicions of



abuse described by Ms. Schmtz. Based on Ms. Schmtz's
concerns and Liza and Jillian's inappropriate sexual play, Dr.
Ziltzer made a referral to Child Protective Services (“CPS”) for
further investigation.

18 Dr. Ziltzer’s partner, Dr. Fischler, discussed Liza's
exam nation with Ms. Schmtz. Because of Ms. Schmtz's
concerns and suspicions, Dr. Fischler suggested that she cont act
the police departnment and CPS. Dr. Fischler also recommended
that Liza see Dr. Harrison, a psychol ogist who had extensive
experience in treating sexually abused children.

19 Shortly thereafter, Ms. Aston contacted Ms. Schmtz
to learn the results of Liza’ s exam nation. Ms. Schmtz told
Ms. Aston that the doctor had found signs of nolestation and
that she should also take Jillian to be exam ned. Ms. Aston
became very upset and made repeated tel ephone calls to her
husband, who was working out of town. That evening, M. Aston
tel ephoned Ms. Schmtz. During their conversation, M. Aston
became extrenmely angry that Ms. Schmtz thought that his
daughter had al so been npl est ed.

110 On February 16, 1993, Ms. Schmtz contacted the
Scottsdale Police Departnent to report that Liza had been
sexually nmolested. She told the police that the pediatrician

had “confirmed” that Liza had been nol ested. The next day,



Crisis Intervention Specialists Riccio and Perl man® visited the
Schm tzes’ home. Ms. Schmtz explained to Riccio and Perl man
that Liza had been acting out sexually with her younger brother
and her friend, Jillian. Ms. Schmtz also stated that she
suspected that M. Aston was the perpetrator because he had
babysat the two girls alone. Ms. Perlman spoke with Liza
separately for approximately fifteen nminutes. She avoided any
direct or |eading questions and primarily allowed Liza to
vol unt eer i nformation. However, Ms. Perlman did ask Liza if
anyone had given her “bad touches.” Liza responded “no.” Ms.
Perl man told Ms. Schmitz that based on the interview, she had
no indication that Liza had been sexually abused. Ms. Schmtz
became quite upset because she expected a nore in-depth
i nterview. She repeated her belief that M. Aston nplested
Li za.

111 About a week | ater, the Schmtzes nmet with Dr. Harrison
to discuss the possibility of Liza beginning therapy sessions.
Dr. Harrison had previously discussed the case wth Dr.

Fi schl er, and was aware of the exam nation results. During this

8 Scottsdale Police Department’s Crisis Intervention
Speci alists are not police officers. They are simlar to soci al
wor kers and have simlar training in addition to sone el enentary
police training. Their job is to conduct an initial inquiry in
certain cases to determine if further investigation by a
detective i s needed.



nmeeting, the Schmtzes expressed their concerns about Liza's
behavior, which they believed indicated that she had been
sexual |y abused. The follow ng day, Liza began therapy. Dr .
Harrison did not ask Liza directly about any sexual abuse. Her
approach was to gradually build a rapport with Liza in the hope
that she would spontaneously tal k about any abuse that m ght
have occurred. Dr. Harrison asked the Schmtzes to refrain from
tal king to Liza about her treatnent or the all eged nol estation.
But, Dr. Harrison told the Schmtzes they could answer any of
Li za’ s questi ons.

112 Three days later, Crisis Intervention Specialist Riccio
contacted the Schmtzes to follow up on their progress. M s.
Schmtz told him that they had sought psychol ogical care and
that the doctor was eighty to ninety percent certain that Liza
had been nol ested.* M. Riccio stated that if the doctor
believed a re-interview was appropriate, one woul d be conpl et ed
and a detective would be assigned to the case.

113 During March, Liza continued therapy. Ms. Schmtz

told Dr. Harrison that Liza was acting out and exhibiting a | ot

4 At trial, Dr. Harrison could not recall saying this and
indicated that it is not her practice to give these types of
per cent ages. She did, however, based on the reports of her
parents, diagnose Liza as suffering frompost-traumatic distress
di sorder, possibly as a result of child abuse.



of anger at honme. Dr. Harrison al so observed Liza exhibit anger
during their sessions. It was during these sessions that Liza
began to talk about “naughty things.” However, she neither
volunteered any information regarding her sexual play wth
Jillian, nor disclosed the identity of any alleged perpetrator
of sexual abuse.

114 In late March or early April, the Schmtzes began to

notify sonme neighbors that they suspected that Liza had been
sexual ly nmol ested by M. Aston. Ms. Schmtz primarily made the
statenents, which were told to four neighbors with children
At the time, none of these neighbors were friends with the
Astons nor did their children play with Jillian. Ohers in the
nei ghbor hood, and sone of the faculty at Jillian’ s preschool,
| earned of the Schmtzes’ allegations against M. Aston from
t hese nei ghbors.

115 Later in April 1993, a neighbor told Ms. Aston that
the Schm tzes were notifying sone nei ghbors that her husband was
a child nolester. During this conversation, Ms. Aston becane
so di straught that she had to carry on the discussion fromthe
ground. She was so upset that she could not care for her
daughter and had to take her to a friend s house. Ms. Aston
then went to the police station and contacted Crisis

I ntervention Specialist Riccio. He told her that no



i nvestigation was occurring at that tine.

116 In an effort to prevent the situation fromescal ating,
Ri ccio tel ephoned Ms. Schmtz. Ms. Schmtz indicated that her
suspi cions of M. Aston had i ncreased and that she was concer ned
for other neighborhood children. She told Riccio that she was
only telling neighbors wth children. Riccio warned Ms.
Schmtz that there m ght be | egal consequences to her actions;
however, Ms. Schmtz said that out of <concern for the
children’s safety she had to do what was right.

117 I n response to the Schnmtzes’ statenments to nei ghbors,
the Astons circulated a letter stating that if the nei ghbors had
any concerns they could contact Riccio for information. They
al so spoke wth neighbors about what they viewed as the
Schmtzes’ false accusations. The Astons al so began di spl ayi ng
tee-shirts around the neighborhood which contained various
sl ogans, such as “You Naned the Wong Person.” The Astons hung
these tee-shirts from their backyard trees, car w ndows, and
wore them whil e jogging through the neighborhood. During this
time, Liza continued her therapy sessions with Dr. Harrison
118 Apart from Liza s therapy sessions, Ms. Schmtz had
di scussions with Liza about secrets and the need for children to
di scl ose secrets about nolestation. Ms. Schmtz also read

children’s books to Liza that had stories about the topic of

10



child sexual abuse and the need to disclose. Toward the end of
April and the beginning of My 1993, Liza began to discuss
secrets with Dr. Harrison. Li za specifically referred to her
sexual play with Jillian. However, Liza still did not identify
M. Aston as her perpetrator. In May, Dr. Harrison | earned from
Ms. Schmtz that Liza s behavioral problenms had increased as a
result of seeing M. Aston jog in the nei ghborhood.

119 In early June, Ms. Schm tz expressed her belief to Dr.
Harrison that Liza was close to namng M. Aston as the
perpetrator. She explained that she had read books with Liza
whi ch discussed how adults threaten children to prevent them
fromdisclosing secrets. Ms. Schmtz suspected that M. Aston
m ght have threatened Liza, and that had been the reason for
Liza’s failure to identify himas the perpetrator. Three weeks
|ater, on June 23, 1993, after four nonths of therapy, Liza
revealed to Dr. Harrison that M. Aston had touched her bottom
on two occasions. Dr. Harrison understood that when Liza said
“bottonm she was referring to the buttocks area. Two weeks
| ater, Liza again told Dr. Harrison that M. Aston had touched

her, and that she was afraid of him?

> During the followi ng nine nonths, Liza accused M. Aston of
nor e i nvol ved sexual contact, including contact with his private
parts. These revelations were all new to Dr. Harrison. But
there is no evidence that these revelations were disclosed to
the police or anyone else. They canme to |ight during discovery

11



9120 As aresult of Liza s disclosure, the Scottsdal e Police

were again contacted. Detective Cwengros, who had extensive
training in the investigation of sex crines, was assigned the
case. Cwengros received information about the pediatrician's
findings and | earned fromDr. Harrison that Liza had stated that
she had been inappropriately touched by M. Aston. Cwengr os
interviewed Liza alone, at which tine she stated that M. Aston
had touched her under her clothing in her vaginal area. Based
on Liza' s deneanor and spontaneous responses, Cwengros had no
reason to di sbelieve her.

121 Later, Cwengros also spoke with the Astons. Havi ng
previously interviewed Li za, Cwengros focused his questioning on
whet her M. Aston had the opportunity to commt a sexual crinme
agai nst Li za. M. Aston adnmitted that on one occasion he
babysat his daughter, Jillian, and her friend Liza by hinself.
M. Aston expressed enbarrassnment about discussing the matter,
and was angry about being accused of sexual nolestation.
Cwengros subnmitted a report to the Maricopa County Attorneys’
Ofice for a charging decision; however, he made no
recomendati on concerni ng prosecution. M. Aston was never

charged with commtting any offenses.

in this | awsuit.
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B. Procedural History

122 The litigation began with the Astons filing a conpl ai nt
agai nst the Schmtzes, all eging causes of action for defamati on,
fal se light invasion of privacy, and negligent and intentional
infliction of enotional distress. They al so sought punitive
danmages. The Schmitzes counterclainmed, with causes of action
for negligent and intentional infliction of enotional distress.
These clainms were based on two activities of the Astons. One
was the Astons’ display of tee-shirts around the nei ghborhood
accusing the Schmtzes of making fal se accusations. The other
occurred after the Schmtzes nmoved out of the neighborhood in
August, 1993. M. Aston went to the Schmtzes’ new hone several
times and parked nearby. He testified that he did this for the
pur pose of inflicting pain on the Schmtzes. Ms. Schmtz saw
himat | east twice and becane quite upset.

123 The Schmtzes filed a notion for partial sumary
judgment on the Astons’ defamation claim contending that any
conversations with |aw enforcenment were privileged and that
there was no evidence of their falsity or conscious disregard of
their probable falsity. The Schmtzes also filed notions for
partial summary judgnent regarding the Astons’ clainms for
punitive danmages and fal se |ight invasion of privacy. The trial

court granted the Schm tzes’ notion for summary judgnment wth

13



respect to their conversations with | aw enforcenent finding that
t hese conversations were “subject to qualified imunity.”
However, the court denied both notions for summary judgnent
regarding the punitive damages and false light invasion of
privacy clains. The case then proceeded to trial.

124 At the concl usion of the presentation of evidence, the
trial court granted the Schmtzes a directed verdict on the
Astons’ false light invasion of privacy claim The court found
that the facts were insufficient to support this claim because
there was inadequate publication. The court also found it
duplicated the Astons’ other clains. Wth respect to the
defamation claim the trial court determned that under
Rest at ement (Second) of Torts (1977)(“Restatenent”) and Ari zona
public policy the statements the Schmtzes nmde to their
nei ghbors were conditionally privileged. However, the court
denied the Schmtzes’ notion for a directed verdict on the
Astons’ punitive damages clainms. Additionally, the court denied
the Schmtzes’ nmotions for judgment as a matter of law on the
Astons’ defamation and intentional infliction of enotional
distress claims. The court also directed verdicts on both the
Schm tzes’ and the Astons’ cl ainms and countercl ai ns of negligent
infliction of enotional distress, finding that neither party

could show the necessary harmrequired to satisfy those cl ai ns.
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125 The jury returned a verdict in favor of the Astons on
their defamation claim finding general damages to be $100, 000
and enotional distress damages to be $250,000. The jury also
returned verdicts in favor of the Astons on their intentiona
infliction of emotional distress claimin the anount of $900, 000
and awar ded punitive damages of $250, 000 against M. Schmtz and
$250, 000 against Ms. Schmtz. Finally, the jury found agai nst
the Schmtzes on their counterclaim

126 Subsequently, the Schmtzes filed a notion for judgnment
as a matter of law as to the jury verdicts. The trial court
granted the Schmtzes’ motion with respect to the general
damages award of $100, 000 on the defamation claim finding that
the evidence did not denonstrate that any reputational damage
occurred to the Astons. |Instead, the court awarded the Astons
nom nal damages in the anount of $25. However, the court
affirmed the jury’ s award of $250, 000 for enotional distress for
defamation, finding that enough evidence was presented to
sustain this award.

127 In addition, the court granted the Schmtzes’ notion
for judgnent as a matter of law with respect to the $900, 000
award for intentional infliction of enptional distress and
vacated the jury' s verdict. The court stated that the purpose

of an award for intentional infliction of enptional distress was
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to conpensate, not to punish. It found that no reasonable
person, under the facts in this case, could determ ne that the
Astons suffered such enotional distress as to warrant this high
of an award. The court found the award duplicative of the
defamation claim and the result of the jury s anger, passion,
and prejudice. The court further stated that the award shocked
t he consci ence of the court.

128 As for punitive damages, the trial court initially
upheld the jury' s verdict with respect to punitive danmages
agai nst both M. and Ms. Schmtz separately. However, after a
second set of motions was filed by the Schmtzes, the court
granted judgnment as a matter of |aw and vacated the jury's
verdict of punitive damages against M. Schmtz. But the court
refused to disturb the jury s $250,000 punitive danage verdi ct
against Ms. Schmtz.

1. DI SCUSSI ON

129 We first address the defamation claim and the issue of
conditional privilege. W conclude that the trial court erred
in applying a conditional privilege to the defamatory statenents
the Schmtzes nade to the nei ghbors. W also conclude that the
court erred in vacating the jury’'s award as to reputational

danmages for defamati on.
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A. Defamation

130 Defamation is a false publication that inpeaches
anot her’s honesty, integrity, virtue, or reputation or brings
t he defanmed person into disrepute, contenmpt, or ridicule. See
Godbehere v. Phoeni x Newspapers, Inc., 162 Ariz. 335, 341, 783
P.2d 781, 787 (1989). A statenment is defamatory if it tends to
“harm the reputation of another as to lower him in the
estimati on of the community or to deter third persons from
associating or dealing with him” Restatenment 8 559. A person
who publishes a false and defamatory statenment concerning a
private person is subject to liability if he or she knows that

the statenment is false and that it defames the other, acts in
reckl ess disregard of these matters, or acts negligently in
failing to ascertain the truth or falsity of the statenent. See
Peagl er v. Phoeni x Newspapers, Inc., 131 Ariz. 308, 311-12, 640
P.2d 1110, 1113-14 (App. 1981).

131 However, under certain circunstances, a person who
publ i shes a defamat ory statenent may be protected fromliability
if the statement is considered privileged. See Green Acres
Trust v. London, 141 Ariz. 609, 612, 688 P.2d 617, 620 (1984);

Restatement 8§ 580B. There are two types of privileges, absolute
and qualified. See Green Acres Trust, 141 Ariz. at 612, 688
P.2d at 620; Restatenment 88 583-612. An absolute privilege is

17



based “upon a recognition of the necessity that certain persons,
because of their special position or status, should be as free
as possible fromfear that their actions in that position m ght
have an adverse effect upon their own personal interests.”
Rest at ement, Chapter 25, Topic 2, Title B, pp. 242-43; see Geen
Acres Trust, 141 Ariz. at 612, 688 P.2d at 620. The qualified
or conditional privilege is based on the societal value of
protecting statenents nade in response to a legal, noral, or
social duty. See Green Acres Trust, 141 Ariz. at 616, 688 P.2d
at 624. To overcone a conditional privilege, a plaintiff must
prove by clear and convincing evidence that the defendant knew
the statenment was false, or acted in reckless disregard as to
its truth or falsity. See Selby v. Savard, 134 Ariz. 222, 225,
655 P.2d 342, 345 (1982). 1In other words, a plaintiff nust show
actual malice by clear and convincing evidence. See Donbey v.
Phoeni x Newspapers, Inc., 150 Ariz. 476, 487, 724 P.2d 562, 573
(1986) .

132 The Schm tzes argue that as a matter of | awthe Astons’
def amati on cl ai m shoul d never have been submtted to the jury.
Based on the trial court’s finding of a conditional privilege,
the Schm tzes argue that the Astons failed to neet their burden
to introduce evidence that the Schmtzes' statenments to their

nei ghbors were made with actual nmalice. They therefore contend
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that the court should have directed a verdict on the Astons’
defamation claim The Astons counter that the Schmtzes’
statenments to neighbors that M. Aston sexually nolested Liza
constituted defamation per se, and that the trial court erred in
granting a conditional privilege to the defamatory statenents
made to the neighbors.

1. The Trial Court Erred in Applying a Conditional Privilege

133 We do not have to decide if the Astons net their burden
of showing actual malice because we conclude that the trial
court erred in applying a conditional privilege for three
reasons. First, the Schmtzes had no duty to warn their
nei ghbors of their suspicions. Second, the Schnmtzes and their
nei ghbors did not share a common interest to a sufficient degree
to warrant application of a conditional privilege. Third,
public policy does not support application of a conditional
privilege here. Thus we reject the Schmtzes’ argunent that the
trial court erred in submtting the Astons’ defamation claimto
the jury. Because the evidence clearly supports the verdict, we
affirmthe jury' s award for defamation.

134 VWhet her a privilege exists is a question of lawfor the
court, and whether the privilege was abused is a question for

the trier of fact. See Green Acres Trust, 141 Ariz. at 616, 688

P.2d at 624. The trial court’s classification of the privilege
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is a question of |law that we review de novo. See Ashton-Blair
v. Merrill, 187 Ariz. 315, 317, 928 P.2d 1244, 1246 (App. 1996).
There is no strict formula as to when a conditional privilege
applies, but rather we nust weigh a person’s interest in
reputation against society's interest in free speech and in
encouragi ng certain beneficial communications. See MacConnel
v. Mtten, 131 Ariz. 22, 23, 638 P.2d 689, 690 (1981). A court
nmust exam ne the circunstances to determ ne whether the person
maki ng t he def amat ory statenent had an obligation to speak. See
Green Acres Trust, 141 Ariz. at 616, 688 P.2d at 624.

135 Based on Restatenment section 595 and Arizona public
policy, the trial court determned that the Schmtzes’
statenents to their neighbors were conditionally privileged.?®
The court stated that “publication to neighbors of one’s good
faith suspicions ‘there is someone in the nei ghborhood that may

have nolested their children . . . is of grave, social

® The trial court instructed the jury that statements made to
| aw enforcenment and health care providers were absolutely
privil eged. This instruction was erroneous because such
statements are only conditionally privileged. See Ariz. Rev.
Stat. Ann. (“A.R S.”) 8 13-3620(G) (1989). But the Astons failed
to object to the instruction and they did not cross-appeal on
the trial court’s grant of this privilege. Thus, any argunment
by the Astons concerning the court’s erroneous application of a
conditional privilege to statenments the Schmtzes made to
doctors or the police is waived. See Bradshaw v. State Farm
Mut. Auto. Ins. Co., 157 Ariz. 411, 419-20, 758 P.2d 1313, 1321-

22 (1988).
20



i nportance.”

136 Whet her a personis conditionally privilegedintelling
nei ghbors that another neighbor is a child nolester is a
gquestion of first inpression in Arizona.’ Therefore, for
gui dance, we | ook to the Restatenent, a source frequently used
in defamati on cases. See Burns v. Davis, 301 Ariz. Adv. Rep.
15, T 5 (App. Aug. 10, 1999) (stating that in determ ning
whet her a privilege exists, Arizona courts first |look to case
| aw; however, when none exists, we | ook to the Restatenent); see
al so Sanchez v. Coxon, 175 Ariz. 93, 95, 854 P.2d 126, 128

(1993). The Schmitzes argue that three factors justify a grant
of a conditional privilege in this case: (1) protection of the
interest of the recipient or third person; (2) common interest;
and (3) public policy. We conclude that none of the three

factors supports the application of a conditional privilege.

"1In fact, our research found only one case that addressed a
simlar situation. That case is Kraenmer v. Harding, 976 P.2d
1160 (Or. App. 1999). There, a jury found that the parents of
children who rode on the school bus driven by the plaintiff
falsely alleged that he nolested children. W t hout rmuch
di scussion or analysis, the court concluded that a conditional
privilege applied. See id. at 1172. The court believed the
conditional privilege was an appropriate balance “between
protecting parents’ rights to act to protect their children from
what they consider dangerous or detrinmental situations and, at
the same tine, protecting enployees from false, defamatory
statenments . . . .7 1d.
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a. Protection of Interest of Recipient or Third
Per son
137 Under Restatenment section 595, a publication 1is
conditionally privileged if “there is information that affects
a sufficiently inmportant interest of the recipient or third
person” and the publisher is under a legal duty to publish the
defamatory matter, or publication to the recipient “is otherw se
within the generally accepted standards of decent conduct.”
Restatement 8§ 595 (1)(a),(b). An inportant factor in
determining whether a publication falls wthin generally
accepted standards of decent conduct is if the publication is
made in response to a request rather than volunteered or if a
famly or other relationship exists between the parties. See
Restatement § 595 (2)(a),(b). Al t hough the privilege is
cl earest when the publisher has a legal duty to make the
statenents, courts have applied this privilege in a wide variety
of fact situations, making it difficult to reduce it to any one
formula. See W Page Keeton et al., Prosser and Keeton on The
Law of Torts 8§ 115, at 826-27 (5th ed. 1984). For exanple, the

privilege has been applied to situations in which a former
enpl oyer warns a prospective enployer about an enployee, a
person notifies an insurance conpany that it is being sw ndl ed

by an insured, a landlord is told that a tenant is undesirable,
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a creditor is told about its debtor’s insolvency, and a person
is protecting a famly nenmber by publication of allegedly
defamatory information. See id.; see also Green Acres Trust,
141 Ariz. at 617, 688 P.2d at 625. In Arizona, this privilege
has been applied to reports made by private investigators to
their enployer. See Roscoe v. Schoolitz, 105 Ariz. 310, 315-16,
464 P.2d 333, 337-38 (1970).

138 The Schmitzes assert that under Restatenent section 595
their statenents are privileged because the neighborhood
children’s safety is a sufficiently inportant interest. On the
ot her hand, the Astons contend that the Schmtzes made their
statenents to neighbors w thout having any evidence that M.
Aston had sexually abused Liza or that other children m ght be
i n danger. The Astons al so argue that the Schmtzes’ statenents
were not requested by the nei ghbors but rather vol unteered, and
no case l|law conditionally privileges statenments nmde to
nei ghbors and non-fam |y nenmbers which i npute such an egregi ous
crime as sexual nolestation to another. While the safety of
nei ghborhood children my be a “sufficiently inportant
interest,” we conclude that the Schmtzes were under no |ega
duty to warn their neighbors. We further conclude that the
Schmtzes’ conduct did not fall wthin *“generally accepted

st andards of decent conduct.”
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139 Parents have a legal duty to report sexual abuse of a
child in their care or custody to |law enforcenent or child
protective services. See AR S. §8 13-3620(A). But this statute
does not inpose any |legal duty to report such nmatters to
nei ghbors. Thus, wunder Restatenent section 595, to justify
application of a conditional privilege, the Schmtzes’ conduct

in making statenents accusing M. Aston of child npolestation

must fall wthin "generally accepted standards of decent
conduct . "

140 We conclude that the Schmtzes’ conduct did not fall
within generally accepted standards of decent conduct. The

defamatory statenments were not made in response to a request,
nor was there a famlial or other simlar relationship between
the Schmtzes and their neighbors. The initial defamatory
statenments were volunteered by Ms. Schmitz to three different
nei ghbors. Al t hough two neighbors did request further
information, they did so only after Ms. Schmtz triggered their
inquiry by telling them or their spouses that there was a
serious problemin the nei ghborhood.

141 The Schm t zes mai nt ai n t hat a “nei ghbor hood
relationship” is sufficient to support the court’s grant of the
privilege. W do not agree for several reasons. First, under

the facts of this case, it is difficult to discern with any
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reasonabl e certainty the limts of this neighborhood. Although
this rationale for applying a conditional privilege is broad and
applicable in various contexts, application of a conditional
privilege based on a neighborhood relationship would create
privileges in circunstances |ike those here, in which the
relationship giving rise to the privilege is subjective rather
t han obj ective; the conditional privilege is essentially defined
by the defamer and not by objective criteria. Furt her,
rel ati onshi ps anong nei ghbors often vary substantially dependi ng
upon a variety of factors. Finally, the Restatenent does not
expressly find a privilege under these circunstances, nor have
we found any cases suggesting that a nei ghborhood relationship
creates such a privilege.?® Therefore, we conclude that
protection of the interest of the recipient or third person
basis did not support the application of a conditional

privilege.

8 The court’s conclusion in Kraenmer that a conditiona
privilege existed for parents of children who rode together on
t he sanme bus was not fully explained. 976 P.2d at 1172. But,
from the facts, it appears that one rationale was that this
group was easily defined, nanely parents of children who rode on
plaintiff’s bus each day. Also, the children supposedly at risk
were easily ascertained and allegedly faced the sane risk.
Here, this community is not so easily defined. Further, none of
t he parents warned by the Schm tzes had chil dren who played with
Jillian Aston, nor did they regularly associate with the Astons.
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b. Common | nt er est

142 Al t hough the trial court did not specifically apply the
conditional privilege on the basis of a common interest, it did
di scuss the comon interest of the parents in the nei ghborhood.
The Schmtzes assert that neighbors with children in this small
subdi vision shared a “comon interest” in protecting their
children from sexual abuse, such that conditionally privileging
their statements made in an effort to protect this comon
i nterest was proper. W di sagree because, in the absence of the
probability of imm nent danger, we conclude that neighbors do
not commonly depend on other neighbors to warn them that a
possi bl e child nolester |ives nearby.

143 Under Restatement section 596, a publication is
conditionally privileged if the circunstances |ead a person
correctly or reasonably to believe that another is entitled to
know subject matter pertaining to a shared conmnon interest.
This privil ege has been found in situations involving nenbers of
a group with common pecuniary interests, such as associates in
a business enterprise, tenants in comon and co-owners of | and,
enpl oyees talking with other enployees about the organization,

and creditors discussing a common debtor. See Green Acres
Trust, 141 Ariz. at 617, 688 P.2d at 625; Restatenent 8§ 596; W

Page Keeton et al., supra, 8§ 115, at 829-30. The privilege has
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al so been recogni zed i n contexts of a non-pecuniary nature, such
as statenents between nmenbers of fraternal, religious, or
charitabl e associations communicating about the conduct of
current or prospective nenbers. See W Page Keeton et al.
supra, 8 115, at 830. “In these contexts, each participant in
the association, group or organization depends on other
participants to supply relevant information.” Green Acres
Trust, 141 Ariz. at 617, 688 P.2d at 625.

144 It is true that neighbors nmay have nany common
i nterests. For exanple, they can be interested in low crinme
rates, high property values, clean streets, and nunerous other
matters. These interests, however, are “not the kind of
interest that gives rise to a commpn undertaki ng which conpel s
protection froma defamation action.” Id. at 618, 688 P.2d at
626. While these interests may be | oosely shared by nei ghbors,
they are not normally the type derived fromparticipating in an
organi zation with common goals and objectives. For the nost
part, the inportance of these interests differs between
nei ghbors. Further, in nost instances, neighbors do not usually
depend upon ot her neighbors to warn themthat a suspected child
nol ester lives in the neighborhood. VWile it is logical to
assume that neighbors share an interest in protecting their

children from sexual abuse, society as a whole also shares this
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same common interest.

145 Mor eover, the evidence does not support the concl usion
that the children in this neighborhood were in any nore
i mmedi at e danger than other children in the city. VWi le the
Schmtzes’ initial statenents were nmade only to a small group of
nei ghbors, all of whomhad children, nost of those nei ghbors did
not associate with the Astons, and their children did not play
with the Astons’ daughter. Thus, any possible danger to
nei ghbor hood children was m ni mal or non-existent. Therefore,
we conclude that a common interest rationale for applying a
conditional privilege did not exist.

C. Public Policy

146 Finally, the Schmtzes maintain that public policy, in
the formof Arizona's reporting statute, see A R S. section 13-

3620, favors protecting children from sexual abuse. They
contend this public policy supports the trial court’s
application of a conditional privilege to statenents they made
to nei ghbors.

147 The Schm t zes are correct that public policy encourages
publications made to protect children from sexual abuse. I n
fact, Arizona has adopted |egislation designed to pronpte such
publications, such as mandatory reporting of child sexual abuse

and neglect, community notification of sex offenders, and the
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| nternet sex offender website. See AA.R. S. 8§88 13-3620, 13-3825

to 13-3827 (Supp. 1999). However, these statutes clearly
speci fy who has the duty to nake these publications, and to whom
the publications are to be made. Under A.R S. section 13-3620,
persons who are responsible for the care of children, such as
physi ci ans, school personnel, social workers, peace officers, or
parents, who have reasonabl e grounds to believe that a m nor has
been the victim of neglect or abuse, have a mandatory duty to
i medi ately report this information to | aw enforcenent or child
protective services. Under AR S. sections 13-3825 and 13- 3826,
when a person convicted of a sexual offense is released from
confinenent, |ocal |aw enforcenment agencies are required to
conplete a risk assessnent and notify the community under
gui del i nes established by the commnity notification guidelines
conmm ttee. Under A. R S. section 13-3827, the Departnment of
Public Safety is required to naintain an Internet sex offender
website to provide information to the public.

148 But none of these statutes inposes on neighbors a duty
to warn other neighbors that a child my have been a victim of
sexual abuse or that children in the neighborhood nay be at
risk. Any community notification that is required by law is
undert aken by | aw enforcenment and i nvol ves only sexual offenders

whose ri sk has been determ ned to necessitate such notification.
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Furt her nore, t hose sexual of fenders subj ect to public
notification | aws have been convicted of a sexual offense before
any notification is made to the comunity.

149 Al t hough we agree that safety of children is an
i nportant societal interest, when balanced with a person’s
interest in not having his or her reputation damaged by
unsupported all egati ons of sexual nolestation, we believe that
our decision nust be in favor of protecting the reputation of
the 1innocent person. There may be situations in which a
nei ghbor’s warni ng to anot her nei ghbor should be conditionally
privil eged. But in this situation, we think that adequate
alternatives existed. The police, for exanple, are trained to
i nvestigate and substantiate such allegations. 1If, as here, the
police and the prosecutor conclude that a crime did not occur,
parents can still take steps to protect their children. But ,
when probable cause is lacking and there is no evidence of
i medi ate danger, we believe that parents should not be
conditionally privileged to tell neighbors that another nei ghbor
is a possible nolester. A parent is under no duty to warn
others, and it seenms to us that public policy does not warrant
conditionally shielding defamatory statenents under such
ci rcumst ances.

150 For these reasons, we hold that the trial court erred
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inruling that a conditional privilege applied to the Schntzes’
statenments accusing M. Aston of child nolestation. Thus, we
reject the Schmtzes's argunment that the court should have
directed a verdict on the defamation claim Accordi ngly, we
affirmthe jury' s verdict on the defamation claim

2. Reputation Damages for Defamation

151 The Astons argue that the trial court erred in vacating

the jury’s award of $100, 000 for damage to their reputations on
t heir defamation cl ai mand awardi ng only nom nal danages of $25.
The Astons maintain that the evidence supports the jury’'s
original award of reputational damages. W conclude that the
trial court erred in vacating the award and awarding only
nom nal damages because the defamation here was per se and, in

such cases, damages are presuned.

152 In order to mmintain an action for defamation, the
plaintiff nust prove that special harm occurred. See
Rest atenent § 575. However, if the defamatory statement is

actionabl e per se, injury is presuned and the plaintiff does not

have to neet the burden of proving special harm in order to

recover nom nal or conpensatory damages. See Mddla v. Parker
17 Ariz. App. 54, 56, 495 P.2d 494, 496 (1972); see also W Page

Keeton et al., supra, 8§ 112, at 788. An oral statenment is
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defamatory per se if it inputes the comm ssion of crines
i nvol ving noral turpitude. See Hansen v. Stoll, 130 Ariz. 454,
457, 636 P.2d 1236, 1239 (App. 1981); Roscoe, 105 Ariz. at 312,
464 P.2d at 335; see also Restatenent 8§ 571(b).

153 The statenents here were defanmatory per se. Cf. Mles
v. National Enquirer, Inc., 38 F. Supp. 2d 1226, 1229 (D. Colo
1999) (holding statenments that plaintiff was a pedophile and
sexual offender are defamatory per se). Thus, damages were
presunmed. See Hirsch v. Cooper, 153 Ariz. 454, 457, 737 P.2d
1092, 1095 (App. 1986). “Presunmed damages nmay be awarded by

juries with very little guidance as to their amunt.” 1 Robert

D. Sack, Sack on Defamation 8§ 10.3.3 (3d ed. 1999).
Nevert hel ess, presuned danages are i ntended to be an approxi mate
conpensation for real injury. See id. Al t hough evi dence
supports the trial court’s finding that the Astons did not

suffer significant harmto their reputations,® such a finding is

® The court found that no evidence pointed to any negative
inpact on their reputations at work, and neither |ost any
menberships in clubs or other organizations. The court also
found that although the Astons testified that they believed that
t he nei ghbors were avoi ding them those neighbors testified that
they did not associate with the Astons before the allegations
and the allegations did not cause themto not associate with the
Astons now. Also, the trial court pointed out that any harmto
the Astons’ reputations was nore the result of “their own antics
of parading through the neighborhood and the hangi ng of
shirts in trees . ”
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irrelevant in a defamation per se case. Thus, we hold that the
court erred in vacating the award for general or reputationa

damages on the defamation claim We so hold because damages for
def amati on per se are presuned, and the jury is permtted to
award a reasonable sum for the presumed harm suffered. We
conclude that the jury award of $100,000 was reasonable.
Accordingly, we remand to the trial court with directions to
reinstate the jury’'s award of general damages for defamation.

B. Intentional Infliction of Enotional Distress

154 The trial court granted judgnment as a matter of lawin
favor of the Schmtzes on the Astons’ claim for intentional
infliction of emotional distress. We review de novo a trial
court’s ruling with respect to judgnment as a matter of law. See
Shoen v. Shoen, 191 Ariz. 64, 65, 952 P.2d 302, 303 (App. 1997).
We view the evidence and all reasonable inferences from the
evidence in the light nost favorable to the party agai nst whom
j udgnment was entered. See id. Judgnment as a matter of |aw
should be granted only if the facts have so little probative
val ue that reasonabl e people could not find for the nonnoving
party. See id.; Ariz. R Cv. P. 50(a)(l) (providing for
judgnment as a matter of |aw when “a party has been fully heard

on an issue and there is no legally sufficient evidentiary basis
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for a reasonable jury to find for that party on that issue”).
155 As we understand the trial court’s ruling, the court
concluded that the jury's award of $900,000 on the claim for
intentional infliction of enotional distress resulted fromthe
jury’s passion and prejudice and “shocked the conscience of the
court.” Under such circunstances, a new trial nmust be ordered.
See, e.qg., Flieger v. Reeb, 120 Ariz. 31, 33, 583 P.2d 1351,
1353 (App. 1978). But the court did not order a new trial
Rather, it found that the award duplicated the enotional
di stress damages included in the defamation award. It further
found that the claim for intentional infliction of enotional
di stress was not supported by the evidence. The court
consequently vacated the jury's verdict. W conclude that the
court erred in overturning the jury’'s verdict in its entirety
and granting judgnent as a matter of |aw. I nstead, the tria
court should have ordered a new trial conditioned on a
remttitur, because the verdict was not the result of passion
and prejudice, nor was it duplicative or unsupported by any
evi dence.

1. Passion and Prejudice

156 In finding that the jury acted as a result of passion

and prejudi ce and the $900, 000 award shocked its consci ence, the
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trial court focused primarily on the size of the award. This
was error. See Meyer v. Ricklick, 99 Ariz. 355, 357, 409 P.2d
280, 281 (1965).

157 When t he evi dence justifies a damages award, the anmount
to be awarded is “a question peculiarly within the province of
the jury, and the award will not be overturned or tanpered with
unless we find that the verdict was, indeed, the result of
passi on or prejudice.” Sheppard v. Crow Barker-Paul No. 1 Ltd.
Partnership, 192 Ariz. 539, 549, § 53, 968 P.2d 612, 622 (App.
1998). A jury may be acting out of passion and prejudice when
it awards an “amount so unreasonable that it ‘shocks the
conscience’ of the court.” 1d.; see also Larrivav. Wdner, 101
Ariz. 1, 7, 415 P.2d 424, 430 (1966). But, while a verdict
tainted by passion and prejudice nust shock the court’s
consci ence, not every shockingly high or lowaward is tainted in
this way. See Waqui v. Tanner Bros. Contracting Co., 121 Ari z.
323, 327, 589 P.2d 1355, 1359 (App. 1979). To find passion and
prejudi ce, there nust be a showing that the jury “deliberately
di sregarded the facts or the instructions of the court.” 1d. at

326, 589 P.2d at 1358 (quotations omtted).
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158 We cannot say on this record that the jury deliberately

di sregarded the facts or the court’s instructions. Because the
evi dence supported an award of sonme danages to the Astons for
intentional infliction of enmotional distress, the jury did not
di sregard the facts. Simlarly, the jury did not entirely
di sregard the court’s instructions to award these danages only
if they were separate fromthe defamation claim Consequently,
we disagree with the trial court’s conclusion that the jury
acted from passion or prejudice. An exam nation of the
interplay between the torts of defamation and intentional
infliction of enotional distress and the record support our
concl usi on. Thus, we turn to that interplay and whether the
jury disregarded the «court’s instruction and inproperly
duplicated its award of enotional distress damages.

2. Duplication-The I nterplay Between Defamation and |Intentional
Infliction of Enotional Distress

159 In their conplaint, the Astons sought enotiona

di stress damages for both defamation and intentional infliction
of enotional distress. Although the Astons assert that their
separate intentional infliction of enotional distress claim
rests partly on the Schmtzes’ false statenents, they contend
that it also rests on separate conduct such as attenpting to

break up the Aston famly through crim nal prosecution and
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i nprisonment, attenpting to institute prosecution by inplanting
Liza’s nmenory, and allowing Liza s separate cause of action
agai nst M. Aston to remain unresolved. ! W conclude that when
the evidence in this case is viewed in the |ight nost favorable
to the Astons, a reasonable jury could find that the Astons
suffered severe enotional distress apart fromthat caused by the
def amat ory st atenents.

160 A plaintiff is not precluded from claimng damges
under different torts for different injuries nerely because the
injuries are of the sanme type. See Godbeher e, 162 Ariz. at
340, 783 P.2d at 786. But a plaintiff may not recover tw ce for
the sanme injury. See Vairo v. Clayden, 153 Ariz. 13, 19, 734
P.2d 110, 116 (App. 1987).

161 The torts of defamation and intentional infliction of
enotional distress redress different types of wongful conduct.
Def amat i on protects agai nst conduct that injures reputation, and
a plaintiff may claimenptional distress danages in a cause of
action for defamation if the defamatory statenment caused nent al

suf feri ng. See Restatenent 8 623; e.g., Russell v. Thonson

Newspapers, Inc., 842 P.2d 896, 905 (Utah 1992). On the other

0 The Astons cite no authority, and we have found none, to support the
proposition that refraining from filing a lawsuit can support a claim for
intentional infliction of enotional distress.
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hand, intentional infliction of enotional distress protects
agai nst outrageous conduct that is not necessarily defamatory
but causes severe enpotional distress. See Restatenment § 623
cnt. d. % Thus, the torts are not duplicative in and of
t hensel ves, and a plaintiff my be able to sustain causes of
action for both defamation and intentional infliction of
emptional distress if separate injuries result from the
underlying tortious conduct. Therefore, the question before us
is whether the Astons produced evidence fromwhich a reasonabl e
jury could conclude that they had suffered a conpensable injury
from severe enotional distress that was separate from the
enotional distress they suffered because of the Schmtzes’

defamat ory statenents.

162 Arizona relies on Restatenent section 46(1) to define
intentional infliction of enotional distress. See Ford wv.
Revlon, Inc., 153 Ariz. 38, 43, 734 P.2d 580, 585 (1987). I n

order to sustain a claimfor this tort, three elenents nust be

shown:

L\ acknow edge that “sone courts have concluded sinply that ‘[t]his tort,
. does not lie when the offendi ng conduct consists only of a defamation.’”
2 Sack on Defamation, 8 13.6 (quoting Provencher v. CVS Pharmacy, 145 F.3d 5, 12
(1st Cir. 1998)). The Schnitzes nake this argunment also. But in this case, the
of f endi ng conduct does not consist solely of defamation.
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[Flirst, the <conduct by the defendant nmust be
“extreme” and “outrageous”; second, the defendant nust

ei t her intend to cause enotional di stress or
recklessly disregard the near certainty that such
distress will result from his conduct, and third,

severe enmotional distress nust indeed occur as a
result of defendant’s conduct.

I d. To satisfy the elenment that the defendant’s conduct is
extreme and outrageous, the plaintiff nust show that the
defendant’s acts were “so outrageous in character, and so
extreme in degree, as to go beyond all possible bounds of
decency, and to be regarded as atrocious, and utterly
intolerable in a civilized community. Cenerally, the case is
one . . . in which . . . an average nenber of the community
would . . . exclaim ‘Qutrageous!’” Restatenent 8 46 cnt. d.
see al so Revlon, 153 Ariz. at 43, 734 P.2d at 585.

163 The evidence clearly supports the first two elenents

of the Astons’ intentional infliction of enotional distress
claim The Schm tzes’ conduct under these circunstances was
outrageous. They al so recklessly disregarded the near certainty
that their conduct would cause the Astons severe enotional
distress. The third elenent requires a show ng that the Astons
in fact suffered severe enotional distress different fromthat
suffered as a result of the defamation claim  Thus, we focus
our analysis on this el enent.

164 From the evidence, we find an inportant area in which
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t he danmage evi dence for enmptional distress in the Astons’ claim
for intentional infliction of enotional distress did not overl ap
with the Astons’ defamation claim For exanple, the distress
caused by the fear of prosecution had nothing to do with the
defamatory statenments Ms. Schmtz nade to the neighbors.
Crisis intervention specialist Ricciotold Ms. Schmtz that an
i nvestigation by a detective would not occur until Liza nanmed
someone. Circunstantial evidence shows that Ms. Schmtz then
began a canpaign to encourage Liza to name Dan Aston as the
person who nol ested her.

165 A jury could certainly conclude that this evidence

established a reckless disregard on the part of Ms. Schmtz
t hat her conduct would cause extrenme distress. By encouraging
Liza to accuse Dan Aston of abusing her, Ms. Schmtz created a
very real threat of crimnal prosecution. Consequently, Ms.
Schmtz's actions resulted in the Astons having to be subjected
to an interview by Detective Cwengros. They then had to wait
for the county attorney’s office to decide if charges would be
filed. By any neasure, such events are reasonably apt to cause
di stress that goes beyond the normal stress of everyday life.
And, such distress is separate from any enotional distress
experienced fromthe earlier defamatory statenments the Schm tzes

made to the neighbors. Thus, on these facts, a rational jury
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could have found in favor of the Astons on their claim for
intentional infliction of enotional distress and awar ded damages
that did not entirely duplicate the defamation claim

Accordingly, the trial court erred in granting judgnment as a
matter of law on the basis that the award for intentional

infliction of enmotional distress duplicated the award for
def amati on.

3. Sufficiency of the Evidence

166 In granting judgnent as a matter of law, the tria

court concluded, in part, that the verdict for intentional

infliction of enotional distress was not supported by the
evi dence because the Astons had not shown that they suffered
sufficiently extreme enotional distress. It pointed out that
the Astons did not |ose their jobs, nove fromtheir residence,
or seek counseling. The trial court commented that intentional

infliction of enotional distress “contenplates distress at such
a level that would cause severe nental anguish . . . or even
physical injury.”

167 But the Astons were not required to prove that they
suf fered actual physical harm Rather, the Astons had to prove
that the Schmtzes’ conduct was apt to cause such a result. See
Pankratz v. WIllis, 155 Ariz. 8, 16-17, 744 P.2d 1182, 1190-91

(App. 1987). A disabling response need not actual ly be suffered.
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See id. at 17, 744 P.2d at 1191; Restatenent § 46 cnt. j.

168 The record reveals that the Astons suffered severe
distress. It is difficult to imgine a worse slander than that
perpetrated by Sharon Schmtz. The public shame to which it
subj ected the Astons, the danger of prosecution it carried, the
frustration of being |lied about and having to fight back agai nst
whi spers, the necessity of having to resort to a lawsuit, was a
calam ty.

169 The record shows the extent of the Astons’ suffering.
M. Aston testified that on the very first occasion that his
extrenely distraught wife called himto tell him that Sharon
Schm tz was saying that her daughter and the Astons’ daughter
had been nolested, it was as if he had been hit by a bonmb. When
he |l ater |earned through a neighbor that he was the accused

nol ester he described his feelings in this way:

| hope no one else will ever have to go through this
but it’s the worse--1 mean nothing is worse. It is
hard to remenber exactly. | think I was probably nore

depressed, nore enbarrassed by the fal se accusations
t han anyt hi ng el se.

He went on to say that it nmade himfeel worse than a nurderer.
170 When the Astons went to see an attorney to discuss
their options, they |learned that they both could be subject to
crimnal prosecution and a penalty of fifteen to twenty years in

prison. M. Aston said that this hit himlike a rock and he
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t hought his |ife was going to be over.'? The Astons were advi sed
not to discuss the case with the police without their attorney
bei ng present.

171 M. Aston also testified that his relationship with
both his wife and his daughter was adversely affected by the

episode. His wife was in such a state of anxiety that the

accusations dom nated their conversation. The incident was
still having an adverse effect on their relationship at the tine
of the trial. He was so enbarrassed by the incident that he did

not tell his superiors at work that he was attending the trial.
172 Ms. Aston al so saw changes in her husband because of
t he enotional strain. Al t hough he had once had a |ot of fun
doing things with their daughter, he began to fear that people
woul d mi sinterpret any desire on his part to be around children
and he becane reluctant to go to gatherings |ike school
functions. He also abandoned his effort to quit snoking.

173 Ms. Aston was even nmore profoundly affected by the
accusations than her husband. When she heard from a nei ghbor

t hat Sharon Schmtz was saying that her husband was a nol ester

2 M. Aston’'s testi mony on this topic was inconsistent. While he said that
t he police investigation caused distress, in his deposition and at trial, he also
testified unequivocally that he had no fear of arrest, prosecution, or
i mpri sonment because he knew he was innocent.
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and was about to be arrested, Ms. Aston was in shock. \While
di scussing the matter with this neighbor, she fell to her knees
in apparent despair. She was so distraught that she was forced
to ask a friend to care for her daughter. Yet, when she went to
the police station, she was told that her husband was not under
suspi cion. Nevertheless, Ms. Aston recounted that the attorney
t hey consulted warned them about possible prosecution and she
considered this the npbst inportant aspect of the situation.
Regardl ess of how M. Aston felt about the possibility of
prosecution and inprisonment, a fair reading of the testinony
reflects that Ms. Aston feared for her husband in that respect.
174 In fact, Ms. Aston’s enotional distress was so
pronounced that she suffered physical synptonms as well. Her
pre-existing cardiac arrhythm a was aggravated to the point that
she had to begin a course of nedication to control it. By
August 1996, she had beconme so distraught that she could not
care for her daughter or carry on with her work as a registered
nurse. She took a medical |eave of absence that continued for
si x weeks before she could resune normal activity. For two
years she was unable to deal with the stress of a nornal
Christmas cel ebration, and she wanted to do nothing but return
to her honetown for the holidays.

175 From t hese facts, we conclude that the court erred in
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finding that the evidence was insufficient to support an award
of damages in some amount for intentional infliction of
enotional distress. A rational jury could find that the Astons
suffered severe enotional distress fromthe fear of prosecution
that went beyond the enotional distress inflicted by the
def amati on.

176 Accordingly, we reverse the trial court’s grant of
judgnment as a matter of law in favor of the Schmtzes on the
Astons’ claimfor intentional infliction of enotional distress.
3. Remttitur

177 Al t hough we do not believe that the Astons’ claimfor

intentional infliction of enotional distress duplicated the
enotional distress damages for defamation, was unsupported by
t he evidence, or caused the jury to award danmages out of passion
and prejudice, we are reluctant sinply to reinstate the full
award. The trial court was shocked by a $900, 000 award on the
facts of this case, which obviously indicates that the court
found the award excessive. Because it is in a better position
than we to determine if a jury award i s excessive, we give great
weight to its view of the matter. See Spur Feeding Co. v.

Fernandez, 106 Ariz. 143, 149, 472 P.2d 12, 18 (1970); Young

Candy & Tobacco Co. v. Montoya, 91 Ariz. 363, 370, 372 P.2d 703,
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707 (1962).

178 When the court finds that a jury s damage award is
excessive, it may order a newtrial and it may condition the new
trial on the acceptance of a reduced award designated by the
court—a conditional remttitur. See Ariz. R Civ. P

59(a) (5),(i). We believe that a conditional remttitur is
appropriate in this case for several reasons. First, a rational

jury could have awarded the Astons sone amount of danages on
their claim for intentional infliction of enotional distress.
Second, as we have said, we cannot ignore the trial court’s
obvi ous di smay over the size of the ampunt awarded. The tri al

court was in the best position to determne if the jury award on
this claimwas excessive in some way. Cf. Young Candy & Tobacco
Co., 91 Ariz. at 370, 372 P.2d at 707. Finally, because
enoti onal damages are not easily quantified, particularly by an
appellate court, the trial court is in the best position to
exercise discretioninfitting the jury’'s award to the evi dence.
See Frontier Mdtors, Inc. v. Horrall, 17 Ariz. App. 198, 200,
496 P.2d 624, 626 (1972). Therefore, we remand this matter to
the trial court for a determ nation of a conditional remttitur

under Rul e 59.

C. False Light Invasion of Privacy Claim
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179 The trial court granted a directed verdict on the
Astons’ false light invasion of privacy claim finding that
there was insufficient publication of the allegedly false
statenents and that this claimduplicated the defamation claim
We review the trial court’s decision under the same standard as
a ruling on a judgnent notw thstanding the verdict. See Shoen,
191 Ariz. at 65, 952 P.2d at 303. W find it unnecessary to
determine if the Astons’ false |light invasion of privacy claim
fails because of the lack of publicity. Rat her, we concl ude
that the trial court was correct in ruling that this claim
duplicated the defamation claim
180 The tort of false |light invasion of privacy is defined
as follows:

One who gives publicity to a matter concerni ng anot her

that places the other before the public in a false

light is subject to liability to the other for

i nvasi on of his privacy, if

(a) the false light in which the other was placed
woul d be highly offensive to a reasonabl e person, and

(b) the actor had know edge of or acted in reckless
disregard as to the falsity of the publicized matter
and the false light in which the other would be
pl aced.
Rest atement 8 652E; see al so Godbehere, 162 Ariz. at 338-40, 783
P.2d at 784-86 (recognizing the false light invasion of privacy

definition in Restatenment section 652E).
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181 Def amati on and false light invasion of privacy both
i nvol ve publication; however, there is a distinctionwth regard
to the interests that are protected and conpensated by each
action. See Godbehere, 162 Ariz. at 341, 783 P.2d at 787

Selleck v. Gobe Int'l, Inc., 212 Cal. Rptr. 838, 846 (App.

1985). The false light claimis designed to conpensate for
enotional distress, while a defamation claim is designed to
conpensate for harmto reputation. See Godbehere, 162 Ariz. at

341, 783 P.2d at 787. Al t hough both causes of action often
overlap, “[a]ln injured party may seek relief through both causes
of action, arising out of the same publication, but he is
limted to only one recovery.” McCall v. Courier-Journal &
Louisville Tines Co., 623 S.W2d 882, 889 (Ky. 1981); see Wod
v. Hustler Magazine, Inc., 736 F.2d 1084, 1090 n.2 (5th Cir.

1984); Braun v. Flynt, 726 F.2d 245, 250-51 (5th Cir. 1984);

Dodrill v. Arkansas Denocrat Co., 590 S.W2d 840, 845 (Ark

1979); Goodrich v. Waterbury Republican-Anerican, Inc., 448 A 2d
1317, 1329 n.19 (Conn. 1982). 1In cases in which both causes of
action apply, “the plaintiff can proceed upon either theory, or
both, although he can have but one recovery for a single
instance of publicity.” Restatenent 8 652E cnt. b.

182 Here, the clains were presented such that recovery for
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enotional distress was part of the defamation claim As a
result, the false |light claim was duplicative. The Astons’
defamation claim provided a conplete remedy for any damages
suffered as a result of the Schm tzes’ statenents to neighbors.
Thus, the trial court was correct to direct a verdict in favor
of the Schmtzes on the Astons’ false |ight invasion of privacy
claim
D. Punitive Damages

183 The jury awarded punitive damages agai nst M. and Ms.
Schmtz on both the defamation claim and the intentional
infliction of enptional distress claim The court |ater vacated
the award of punitive damages against M. Schmtz. The
Schm tzes contend that there was insufficient evidence to
support a punitive damages award against Ms. Schmtz. They
al so assert that the punitive damge award was excessive. The
Astons argue that sufficient evidence supports an award of
punitive damages against Ms. Schmtz. They also contend that
the court erred in vacating the award of punitive danages
against M. Schmtz. We conclude that sufficient evidence
supports a punitive damage award against Ms. Schmtz, but we
remand for the trial court to consider aremttitur. W further
conclude that the trial court did not err in vacating the

punitive damage award against M. Schmtz.
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184 | n deci di ng whet her punitive damages shoul d be awar ded,
we focus upon the wongdoer’s nental state. See Linthicumv.
Nati onwi de Life Ins. Co., 150 Ariz. 326, 330, 723 P.2d 675, 679
(1986). Sonething nore than the “mere comm ssion of a tort” is
required to recover punitive damages. See id.; Raw ings v.
Apodaca, 151 Ariz. 149, 162, 726 P.2d 565, 578 (1986). The
“plaintiff must prove that defendant’s evil hand was gui ded by
an evil mnd.” Raw i ngs, 151 Ariz. at 162, 726 at 578.
Punitive damages may only be awarded upon cl ear and convinci ng
proof of a defendant’s evil mnd. See Linthicum 150 Ariz. at
332, 723 P.2d at 681.

185 Several factors are considered when deci di ng whet her
a defendant acted with an evil mnd. These factors include the
following: “(1) the reprehensibility of [the] defendant’s
conduct and the severity of the harmlikely to result, (2) any
harm t hat has occurred, (3) the duration of the m sconduct, (4)
t he defendant’s awareness of the harmor the risk of harm and
(5) any conceal nent of [the wongful conduct].” Hyatt Regency
Phoeni x Hotel Co. v. Wnston & Strawn, 184 Ariz. 120, 132, 907
P.2d 506, 518 (App. 1995). The plaintiff’s burden of show ng an
evil m nd by clear and convincing evidence may be net by either

direct or circunstantial evidence. See id. We nust affirm a
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jury’s decision to award punitive damages if any reasonabl e view
of the evidence satisfies the clear and convincing standard.
See Thonpson v. Better-Bilt Al um num Prods. Co., 171 Ariz. 550,
557-58, 832 P.2d 203, 210-11 (1992); Rhue v. Dawson, 173 Ariz.
220, 232, 841 P.2d 215, 227 (App. 1992).

186 We conclude that the evidence supports an award of
punitive damages against Ms. Schmtz for several reasons.
First, the record shows that her conduct was reprehensible and
the harm likely to result from her conduct was severe. She
falsely accused M. Aston of a serious and abhorrent crine.
This was intol erable and outrageous conduct from which a jury
could infer the existence of an evil mnd. Cf. Rawings, 151
Ariz. at 162-63, 726 P.2d at 578-79. This fal se accusation
subjected M. Aston not only to the possibility of crimnal
prosecution but also to damagi ng gossip anong the neighbors.
That Ms. Schmtz initially couched her accusations as
suspi ci ons does not lead to a conclusion that the jury erred in
finding the requisite evil mnd. The record clearly shows
evidence from which a jury could conclude that Ms. Schntz
junmped to conclusions with no factual support, and then
repeatedly lied about the findings of the pediatrician and the
psychol ogist to the neighbors and the police. Such evi dence

supports a determ nation that her conduct was reprehensible and
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t hat severe harm could have resulted fromthis conduct.

187 Second, a jury certainly could have concluded that
subst anti al harm occurred here. Ms. Schmtz's false
accusations spread throughout the neighborhood. Al so, the
school that Jillian Aston attended was notified that M. Aston
was a possible child nolester. Further, the police were called
twice. The second call resulted in a sex crines detective being
assigned to the case. This latter call led to the Astons’ being
subjected to an interview and a referral of the matter to the
county attorney’s office for the possible filing of crimnal
charges. A jury could reasonably find that these facts caused
the Astons to suffer significant enotional distress. Such
evi dence supports the jury’ s conclusion that the Astons suffered
substanti al harm

188 Third, a jury could have found that the duration of the
conduct warranted an award of punitive damages. Ms. Schmtz
began accusing M. Aston of nolesting her daughter in February
1993. These accusations were made in the face of inconclusive
findings by the pediatrician and Liza' s consistent denials that
anyt hi ng had happened. Ms. Schmtz recounted t hese unsupported
all egations to the neighbors in late March and early April
Mor eover, despite the psychol ogist’s orders not to discuss this

matter with Liza, circunstantial evidence shows that over a
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period of about two to three nonths Ms. Schmitz coached Liza to
accuse M. Aston. Liza finally “disclosed” that M. Aston
i nappropriately touched her after four nonths of therapy. Thus,
a jury could have found that Ms. Schmtz’ s m sconduct occurred
over at least a four nonth period and could reasonably have
concluded that great harm occurred even in this relatively
short tine.

189 Fourth, the jury certainly could have found that Ms.
Schmtz was aware of the risk of harm A nei ghbor, Lincoln
Hayes, warned her that her accusations would become public.
Al so, she was warned by Crisis Intervention Specialist Riccio
that she m ght have to answer sonmeday for her actions. The
evidence therefore supports a finding by the jury that Ms.
Schmtz was aware of the risk of harmfrom her m sconduct.

190 Finally, there is evidence from which a jury could
infer that Ms. Schmitz tried to conceal the extent of her
wrongdoing. At trial, there were several instances in which the
jury could have concluded Ms. Schmtz |lied. For exanple, Ms.
Schm tz denied that she encouraged a neighbor to tell teachers
at Jillian Aston’s school that M. Aston was a possible child
nol est er. However, this neighbor testified to the contrary.
Ms. Schmitz also denied ever telling anyone from the police

departnment that she thought M. Aston was a child nol ester. She
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also denied telling the police that her child had drawn a
picture which the psychologist thought i ndicated child
nol est ati on. Both of these denials were contradicted by the
police reports. We believe that a jury could find that this
evi dence showed that Ms. Schmitz was willing to lie to concea

her m sconduct and thus possessed the requisite evil mnd to
support punitive danages.

191 Al t hough the evidence supports an award of punitive
damages against Ms. Schmtz, our analysis does not end there.
The Schmtzes argue that the punitive damage award i s excessive
and that due process requires that we review whether the jury's
award was excessive relative to their net worth. The Astons
argue that the Schmtzes waived their due process argunent. W
di sagree. The Schmitzes did not waive their argunment that the
punitive danmage award was excessive. They presented evi dence of
their net worth during post-verdict proceedings. See Hyatt
Regency Phoenix Hotel Co., 184 Ariz. at 133, 907 P.2d at 519
(citing Honda Motor Co. v. Oberg, 512 U. S. 415, 432 (1994) for
the proposition that “[dJue process requires reasonable
restraints on a jury’'s discretion to inpose punitive damages,
i ncludi ng post-verdict judicial reviewto ensure that the award
IS not excessive.”).

192 Part of the post-verdict reviewincludes an exam nation
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by this court wusing criteria simlar to those set forth in

Pacific Mutual Life Insurance Co. v. Haslip, 499 U S 1, 21-22
(1991). See Hyatt Regency Phoeni x Hotel Co., 184 Ariz. at 134-
35, 907 P.2d at 520-21. These criteria include the follow ng:
(1) the proportionality of the award to the
wrongdoer’s financial position to ensure that the
goal s of punishment and deterrence are served wi t hout
financially devastating the defendant; (2) the
reprehensibility of the defendant’s conduct, incl uding
the duration of the msconduct, the defendant’s
awar eness of the risk of harm and any conceal nment;
and (3) the profitability to the defendant of the
wr ongful conduct.
ld. (citing Hawkins v. Allstate Ins. Co., 152 Ariz. 490, 497-
502, 733 P.2d 1073, 1080-85 (1987)). For several reasons we
conclude that the award as it now stands is excessive and the

trial court therefore should consider a remttitur.

193 First, the award i s di sproportionate to the Schmtzes’
financial position and would financially devastate them It is
uncontroverted that $250,000 is nearly doubl e the Schmtzes’ net
worth. A lesser anount will ensure that the goals of punishnment
and deterrence are served. Second, Ms. Schmtz did not profit
from her m sconduct. To the contrary, nearly all the w tnesses
testified that her sole notivation appeared to be to protect the
nei ghbor hood children. No other expl anation was offered for her
wr ongful conduct. Third, when the trial court ruled on the

appropri ateness of punitive damages against Ms. Schmtz, it had
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previously struck the jury's award of danages to reputation
under the defamation claim and had vacated the intentional
infliction of enmotional distress claiminits entirety. But now
the equation is considerably changed. W have reinstated the
jury’s award for reputational danmages on the defamation claim
and reinstated the jury's finding for the Astons on their
intentional infliction of enotional distress claim but remanded
that claimfor aremttitur. Gven this change in the equation

and the uncontroverted evidence that a $250, 000 punitive damage
award would financially devastate the Schmtzes, we hold that
the punitive damage award i s excessive. Accordingly, the award
for punitive damages against Ms. Schmtz is remnded for
consideration of a remttitur by the trial court.

194 As for the award of punitive damges against M.

Schmtz, later vacated by the trial court, there is absolutely
no evidence to support such an award. He spoke to only one
nei ghbor, who had to pry the information from M. Schmtz. No
ot her nei ghbor or witness testified that M. Schmtz told them
anything about this situation. The Astons do not present any
reasonabl e argunent to justify reversing the trial court’s order
vacating this award. Their argunment seens to rest on the
assunmption that M. Schmtz adopted his wife’'s statenments and

that he should have sonmehow controlled and prevented her from
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talking to the neighbors. Thi s evidence does not support an
award of punitive damages. Thus, we conclude that the trial
court was correct in vacating the jury verdict inposing punitive
damages against M. Schmtz.

[ 11. CONCLUSI ON

195 This matter is remanded for further proceedings

consistent with this opinion.

M CHAEL D. RYAN, Presiding Judge

CONCURRI NG

RUDOLPH J. GERBER, Judge

THOMAS C. KLEI NSCHM DT, Judge
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authorized to participate in this appeal by the Chief Justice of
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